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Memorandum to: Andy Loza, Pennsylvania Land Trust Association 
Subject: HB 2224, PN 3495, Session of 2012 
From: Pat Pregmon 
Date: August 10, 2012 
 
This Memorandum responds to your request for an analysis of the effect of HB 2224 
Session  of  2012  (the  “Amendment”), if enacted, upon the Dedicated and Donated 
Property  Act  (P.L.  1772,  No.  670)  (the  “Act”)  and  the  impact,  if  any,  the  Amendment  
may have on parks and land conservation in Pennsylvania: 

 
1. Purpose:  Legislative Strategy. 

1.1. Act.  The purpose of the Act is to provide for the orderly disposition of 
properties which, by a variety of ways, have come into the ownership or control 
of a political subdivisioni.  The legislative strategy adopted by the Act to 
accomplish this is as follows: 
1.1.1.  First, by establishing full legal title to all of these interests in the 

political subdivision as trusteeii; 
1.1.2. Second, by codifying the public trust doctrine applicable to the 

political subdivision, as trusteeiii; and 
1.1.3. Third, by allowing the sale free and clear of the public trust if both 

the political subdivision and the county orphans' court conclude that the 
public trust is no longer servediv. 

1.2. Amendment.  The Amendment has no stated purpose; however, because the 
Amendment removes a number of categories of public lands or buildings from 
the operations of the Act, it may be inferred that the purpose of the Amendment 
is a partial repeal of the Act. 

1.3. Property Interests.  The  term  “lands”  when  used  in  either  the  Act  or  the  
Amendment includes all real estatev.  Thus, publicly held conservation easements 
and other deed restrictions, as well as publicly owned lands, will be affected by 
the Amendment, if enacted. 

2. Repeal of Act as to property interests appropriated to public use.  The 
Amendment repeals the Act with respect to all property interests acquired through 
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condemnationvi.  The term "condemnation" is undefined in the Amendment; thus, it is 
to be given its common usage as an appropriation to public use including, but not 
limited to, formal takings under the eminent domain statutevii.  The first purpose of 
the Act was to clarify the legal status of property interests informally appropriated to 
public use.  The Act no longer serves that purpose if the Amendment is enacted. 

3. Repeal  of  Act  as  to  “purchased” property interests.  The Amendment, if enacted, 
excludes all purchased property interestsviii from the system for orderly disposition set 
by the Act except those (a) conveyed to the political subdivision subject to a recorded 
restriction prescribing public useix or (b) upon which such a restriction is later 
imposedx. 
3.1. “Purchase”  includes  donations.    All bargain-sale transactions, even for $1.00, 

are  “purchases”  for  purposes  of  the  Amendment.    The  Amendment  may  even  be  
interpreted to categorize a donation as a purchase if nominal consideration is 
recited in the deed or other granting document.xi  

3.2. Purchase via dedicated source of funding.  Land may be acquired by a political 
subdivision for conservation, parks and recreation, and other open space 
purposes without any encumbrance at all.  Public funding for those acquisitions 
is typically raised through an open space bond issue, a local tax initiative, or an 
appropriation for that purpose in the county or municipal budget.  Whether or not 
a restriction is formally recorded, these acquisitions are impressed with a public 
trust to be used for the purposes for which funding was made available.  The 
Amendment  treats  all  “purchases”  alike  whether  or  not  funded  via  an  open  space  
bond issue, a tax increase to fund open space acquisitions or a line item in the 
budget dedicated to that use. 

3.3. Conservation easements excluded  from  Act’s  protections.  The Amendment 
repeals purchased conservation easements from the protections of the Act.  For a 
conservation easement to remain covered by the Act, it would have to be or 
become subject to another recorded restriction prescribing public use of the 
conservation easement.  If enacted, the Amendment removes virtually all 
conservation easements acquired in whole in part with public funds from the 
protections of the Act. 

3.4. Public benefit vs. prescribed use.  Land acquired through publicly funded open 
space acquisition programs may be subject to recorded restrictions benefitting the 
public by limiting uses of the land but those restrictions may not affirmatively 
prescribe public use of the land.  If enacted, the Amendment removes from the 
operation  of  the  Act  all  land  not  subject  to  a  recorded  restriction  “prescribing  the  
lands…  for  public  use”  whether  or  not  subject  to  recorded  restrictions  furthering  
the public interest in maintaining open space for parks and recreation, protection 
of natural resources and other conservation purposes. 

4. Consequences of Amendment, if enacted.  The Amendment, if enacted, may be 
expected to result in a number of consequences with respect to lands and easements 
no longer protected under the Act (called, for purposes of this memorandum, 
“excluded  property  interests”).  The Amendment will encourage some political 
subdivisions to take the actions described below but, as discussed below, that view 
disregards the continuing viability of the public trust doctrinexii. 
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4.1. Non-conservation uses.   Political subdivisions may interpret the Amendment to 
mean that, if §3 of the Act does not apply, they have no responsibility to use 
excluded property interests for the purposes for which they were acquired.  A 
municipality may feel empowered to use land acquired for resource protection 
purposes for another public purpose such as a public works storage and 
maintenance facility.  A municipality may look to the Amendment as 
justification to decline to enforce a conservation easement against landowners 
flagrantly violating it. 

4.2. Elimination of judicial review.  The Amendment eliminates the county 
orphans’  court  as  a  counterbalance  to  the  unfettered  discretion  of  the  governing  
board of the municipality.  Thus, it encourages political subdivisions to solve 
their short-term budgetary problems by selling lands acquired for conservation of 
open space in perpetuity to the highest bidder for development purposes. 

4.3. Encourages litigation. The Amendment encourages litigation.  The lack of 
clarity in the language of the Amendment is certain to result in legal contests; for 
example, what kinds of recorded restrictions do or do  not  “prescribe  public  use”?    
Was  “condemnation”  intended  to  refer  to  the  Eminent  Domain  Code  or  more 
broadly to appropriations for public use?  Does a deed of donation reciting 
nominal consideration count as a purchase? Does the Amendment allow political 
subdivisions to ignore the dedicated source of funding of land or easement 
acquisitions? 

4.4. Clouds title.  All of the property interests which have, over time, come into the 
public domain informally by appropriation to public use no longer have clear 
legal title vested in the political subdivision, as trustee. Moreover, title to land 
owned by political subdivisions will be clouded without the orderly procedure set 
by the Act.  Absent a quiet title action or other adjudication, title insurers may be 
expected to decline to take the risk of deciding: 
4.4.1. Whether a particular property was  “purchased”  or  “condemned”  to 

take it out of the Act; 
4.4.2.  Whether it is encumbered by a recorded restriction prescribing 

public use that brings it back under the Act; and 
4.4.3. If outside of the Act, whether title may nevertheless be subject to a 

public trust. 
4.5. Public trust doctrine continues to apply.  When excluded property interests are 

withdrawn from the orderly system for disposition created under the Act, the first 
consequence is that the Act no longer imposes a specific procedure and line of 
inquiry, and the second consequence is that the courts are free to apply generally 
applicable principles regarding charitable and public trusts.  The drafters of the 
Amendment may not have intended the result but what they have done is to 
replace limited judicial oversight under the Act, prompted by petition by the 
political subdivision, with a wide ranging inquiry with numerous potential 
intervening parties: 
4.5.1. Citizens of the political subdivision will have the right to petition 

the  county  orphans’  court  to  protect  the  public  interest  in  excluded  
property interests and the courts will have the opportunity to determine 
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whether a proposed transaction violates the public interest under the public 
trust doctrine.  

4.5.2. The office of the attorney general of the Commonwealth may also 
be called upon to intervene to protect the public interest in charitable 
assets. 

5. Land conservation perspective.  From the perspective of land trusts and others 
supportive of conservation, the Amendment, if enacted, will encourage political 
subdivisions to seek to liquidate land acquired for conservation purposes.  Land trusts 
and others who care about the future of their local park, playground, trail, preserved 
farm or other “protected” open space must be vigilant and ready to take prompt action 
by petition to the  county  orphans’  court  and,  if  appropriate,  the  office  of  the attorney 
general, to stop or set aside a land transfer that violates a public trust.  They may also 
want to seek to record restrictions on land and easements that will bring excluded 
property interests back under the Act. 

6. An alternative strategy.  An alternative legislative strategy to clarify whether lands 
acquired by political subdivisions are or are not covered by the Act or the common 
law public trust doctrine is as follows: 
6.1. Disclaimer of public trust.  The Act may be amended to furnish a means for 

political subdivisions to acquire land not as trustee for the public benefit but 
simply for investment or resale purposes.  The means might be a notice included 
in the deed or other instrument granting the interest to the political subdivision; 
for example: 

NOTICE:  Grantee has acquired the premises described herein for 
investment or resale purposes and not as trustee for the benefit of the public. 

6.2. No dedication to public use.  Following acceptance of the property, the Act 
might provide a means for political subdivisions to allow public use of the 
property while minimizing the risk that such use might be interpreted by a court 
to be a permanent dedication.  The means might be signage conspicuously posted 
at the property; for example: 

NOTICE:  This property is not dedicated to public use.  Any public uses 
permitted by owner may be withdrawn at any time without notice. 

                                                 
i Act of Dec. 15, 1959, P.L. 1772, No. 670 entitled An Act providing for the orderly disposition of 
properties situate within political subdivisions and donated, or otherwise dedicated or offered for 
dedication, where no formal record appears as to acceptance by the political subdivision, as public parks, 
squares or similar uses and public buildings, and no longer necessary or practicable for such purposes, and 
granting  orphans’  courts  jurisdiction  with  respect  thereto. 
ii Section 2 of the Act:  All lands or buildings heretofore or hereafter donated for public use or dedicated to 
such use.....shall be deemed to be held by such political subdivision, as trustee, for the benefit of the public 
with full legal title in the trustee. 
iii Section 3 of the Act: All such lands and buildings...shall be used for the purpose or purposes for which 
they were originally dedicated or donated, except insofar as modified by court order pursuant to this act. 
iv Section 4 of the Act:  When, in the opinion of the political subdivision, which is the trustee, the 
continuation of the original use ... is no longer practicable or possible and has ceased to serve the public 
interest ... the trustee may apply to the orphans' court of the county ...for appropriate relief. 
v Section 1(1) of the Act. 
vi Section 6(b) of the Amendment:  This act shall not apply to lands, buildings or public facilities acquired 
through condemnation. 
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vii 26 Pa. C.S. (the "Eminent Domain Code").  This code is specifically referred to in §6(c) of the 
Amendment but not mentioned in §6(b).  The code, as well as the federal and state constitutions, requires 
just compensation to be paid for property interests appropriated to the public use.  All properties coming 
into the public domain via the Eminent Domain Code are purchased, in which case §6(a) of the 
Amendment would apply and there would be no need for §6(b).  The inference to be drawn is that §6(b) 
was intended to apply to all properties appropriated to public use, whether or not by formal condemnation 
under the Eminent Domain Code. 
viii Section 6(a) of the Amendment. 
ix Section 6(a)(1) of the Amendment. 
x Section 6(a)(2) of the Amendment. 
xi Section 6(d) of the Amendment:  [P]urchase shall include any transaction in which monetary 
consideration in any amount was paid by the political subdivision. 
xii “Under  the  common  law  public  trust  doctrine,  when  land  has  been  dedicated  and  accepted  for  public  use,  
a political subdivision is stopped from interfering with or revoking the grant at least so long as the land 
continues  to  be  used,  in  good  faith,  for  the  purpose  for  which  it  was  originally  dedicated.”  In re Estate of 
Ryerss, 987 A.2d 1231, 1237 n.8 (Pa. Commonwealth 2009).   The Commonwealth Court has opined that 
the Act operates to replace the common law public trust doctrine.  See In re City of Erie, (Pa. 
Commonwealth 2007) at page 13. Absent the Act, courts are free to apply the common law public trust 
doctrine. 


